Editor's Note: Reconsideration denied by order dated June 30, 1997

HE RS G- HEROULANO MINTOYA

| BLA 93-431 Deci ded Decenber 13, 1996

Appeal froma decision of the A buquerque, New Mexi co, D strict
Gfice, Bureau of Land Managenent, rejecting color-of-title application

NM 81419.

Afirned.

1.

Qlor or Aaimof Title: Applications--Res Judicata

The doctrine of admnistrative finality does not

precl ude adj udi cation of a color-of-title application
by all the heirs of an individual alleged to have held
the land sought under claimor color of title,

notw thstanding the final rejection of an earlier

appl i cation by one of those heirs, where there is no
privity between the heirs and the current application
includes additional |and and provi des new i nfornation
supporting the heirs' claimto the | and.

Qlor or Aaimof Title: Applications--Glor or Aam
of Title: Description of Land

Aclass 1 color-of-title claimrequires proof that the
| and has been held in good faith and i n peacef ul
adver se possession by a clainant, his ancestors, or
grantors for nore than 20 years, under clai mor col or
of title based on a docunent froma party other than
the Lhited Sates, which docunent purports, onits
face, to convey the clained | and to the applicant or
the applicant's predecessors; and that val uabl e
i nprovenents have been placed on the | and, or sone part
of the land has been reduced to cultivation. An
appl i cant under the Glor of Title Act has the burden
of proof to establish to the Secretary of the
Interior's satisfaction that the statutory
requi renents for purchase under the Act have been net
and a failure to carry the burden of proof wth respect
to one of the requirenents is fatal to the application.
BLMproperly rejects a color-of-title application
where the applicants fail to submt a docunent
purporting, onits face, to convey title to the clai ned
land to their predecessor-in-interest.
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APPEARANCES N ck Gonzales, Jr., pro se and for the other appel | ants;
Gayle E Manges, Esq., Gfice of the Held Solicitor, US Departnent of
the Interior, Santa Fe, New Mgxico, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE HUIGHES

The heirs of Hercul ano Mnt oya (heirs) have appeal ed froma My 14,
1993, decision of the A buquerque, New Mexico, Dstrict fice, Bureau of
Land Managenent (BLM), rejecting color-of-title application NM81419. 1/

O February 21, 1990, the heirs filed a class 1 application wth BLM
pursuant to the Glor of Title Act, as anended, 43 US C § 1068 (1994),
seeking title to 9 acres of public land located in the SE/sec. 31,

T 16 N, R 8 E, New Mexico Principal Meridian, Santa Fe Gounty,

New Mexi co.  The land sought in the application consisted of a 6-acre tract
described by netes and bounds 2/ and a 3-acre parcel "to the north of this
plot, as the small hol ding claim1250 Tr. 2 consisted of 9.91 acres." 3/
The heirs stated that Hercul ano Mbnt oya had hel d and possessed the | and,

whi ch was adjacent to his private property, since 1939, tracing their title
to a My 2, 1941, quitclai mdeed fromEerenci ana Rael de Gonez, Genoveva
Rael de Ganito, and Adel aido Rael (Rael de Gonez et al.) to Hercul ano

1/ Nck Gnzales, Jr., has pursued this appeal on behal f of the "heirs of
Hercul ano Montoya, " identified in the color-of-title application as

Manuel A Mntoya, Pete B. Mbntoya, Jessie Mntoya, Mirgaret Gnzal es (N ck
Gnzal es' nother), Joaquin Montoya, and Gorrine M Mgil. See 43 OR
1.3(b)(3)(i). The applicants are the children of Hercul ano Mont oya, who
died in 1972, and Francisca Qiol Padilla de Mntoya, who died in 1974. In
1985, each of the three brothers, Manuel A Mntoya, Pete B. Muntoya, and
Joaqui n Montoya, quitclained his interest in 6 acres of land to his three
sisters, Jessie Mntoya, Mirgaret Gnzales, and Gorrine Mgil (heirs'

Feb. 24, 1995, Letter to the Board (Feb. 24, Letter), Enclosures 12, 13,
and 14). Qorrine Mgil and Manuel Mntoya later died (Feb. 24, Letter

at 3). 1In 1995 Margaret Gonzal es quitclained her interest in the 6 acres
to her two sons, Nck Gnzal es, Jr., and Rudy Gonzal es (Feb. 24, Letter,
Encl osure 15).

2/  The boundaries of the 6-acre parcel were described as beginning at a
point 415.80 feet on a bearing of N 89° 29° W fromthe USA.C5 brass cap
at the intersection of secs. 31 and 32, T. 16 N, R 8 E, and secs. 5
and 6, T. 15 N, R 8 E, New Mexico Principal Mridian, Santa Fe Gounty,
New Mexi co. Fromthat point, they ran 402.28 feet on a bearing of N 89°
29° W to the sout hwest corner, thence 515.80 feet on a bearing of N 01°
49° E to the northwest corner, thence 515.80 feet on a bearing of S 89°
29 E to the northeast corner, thence 433.73 feet on a bearing of S 01°
49° W "toapoint wth Xin concrete,” and, finally, 141.58 feet on a
bearing of S 55° 060 W to the place of begi nni ng.

3/ Small holding claim1250 was patented to Bartol o Rael in Qctober 1902.
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Mont oya and Franci sca Qiol Padilla de Mntoya, his wfe. 4 They asserted
that they first learned that they did not have clear title in 1972, after
Hercul ano Montoya' s death. The heirs clai ned i nprovenents on the | and
consi sting of pens for goats, sheep, pigs, and chickens, but ascribed no
val ue to these inprovenents. They al so noted that one-fifth of an acre
next to the pen had been used to grow a few vegetabl es from1939 to 1945
and that the land was still used for grazing livestock. The heirs further
stated that the land "was a small hol ding claim1250 Tract 2" and referred
to the attached deeds. Wtness statenents and a private survey pl at
prepared by Mtchel K Noonan were al so submitted wth the heirs' col or-of -
title application.

In a case profile dated March 10, 1993, the BLMrealty speci al i st
noted that three deeds had been submtted wth the heirs' application:
a 1902 patent granted to Bartolo Rael for snall hol di ng cl ai m1250
enbracing lot 1, sec. 31 and lot 2, sec. 32, T. 16 N, R 8 E, contai ni ng
9.91 acres; a quitclai mdeed issued to Abelina Ronero de Rael in 1927 for
55.30 acres including snal | hol ding claim1250 and various ot her descri bed
land; and the My 6, 1941, quitclaimdeed. The realty specialist concluded
that the heirs had not satisfied the requirenents of the Golor of Title Act
because the deeds did not describe or convey the subject |and to the
applicants or their predecessor-in-interest, but instead described | and
south of the subject |and near the Ro denega. He further found, based on
afield examnation, that the only structure on the subject land was a
chi cken pen and that the land was not suitable for farmng. He therefore
recommended that the application be rejected for failure to provide a deed
purporting to convey the clained | and, and for |ack of val uabl e
I npr ovenent s.

Inits My 1993 decision, the Dstrict Ofice rejected the heirs'
color-of-title application inits entirety because they had failed to
supply a deed conveying the | and sought to their ancestor and for |ack of
val uabl e i nprovenents. BLMheld that the deeds submtted wth the
appl i cation described | and south of the applied for |and.

4/ The deed, which was included wth the application, described the parcel
as:

"Acertain piece of land situate in precinct Nbo. 6 in the Gounty of
Santa Fe denega, Bounded on the north by H Camino Real ; East bounded al so
by H Camino Real ; west by properties of Jose Baca and Tonas Baca and on
the south by property of Jose Baca. A so the inprovenents consisting of
one-4 rmhouse, two garages and the right to the use of the well therein.

"FromEast to west on the north side neasures 350 ft. nore or |ess;

t hence running south on the west side 1043 ft.[;] thence running east on
the south side 217 ft.[;] thence running north and to the place of
begi nning 1043 ft. Twp 15 16N RBE

"The house is not built on the above described | and and the
description of the house is thus given:

"Bounded on the north by Governnent |and; on the East by Adel ai do
Rael ; on the west free egress and ingress and on the south by the road. "

137 I BLA 144

WAW Ver si on



| BLA 93-431

n appeal, the heirs contend that they have submtted a deed to the
subj ect |and, the My 1941 deed, which describes two pieces of property:
"land south of the 'subject |and where nost of the crops were grown"; and
acreage contai ning the house, the aninal pens, and the grazing area
(Satenent of Reasons (SOR at 1). The heirs concede, however, that there
are difficulties wth the deed, since it contains no netes and bounds
description of either parcel, and that questions exist concerning the
northern and western boundaries of the second tract. As to the |ack of
val uabl e i nprovenents, the heirs explain that they did not put any naj or
i nprovenents on the | and because aninals still grazed there, adding that
they had pl anned to pl ace sone nobil e hones on the property around the tine
of Hercul ano Mbontoya' s death in 1972, but postponed any action when they
learned that BLMwas claimng the land. The heirs identify problens wth
Bartolo Rael's 1902 patent and various surveys of the area and concl ude
that, absent resol ution of these issues, BLMcannot properly decide their
appl i cati on.

BLM has noved to dismss the appeal on the ground that the doctrine of
admnistrative finality precludes the Board fromadj udi cating the heirs'
color-of-title application because of BLMs previous final rejection of
Qorrine M Mgil's August 4, 1981, color-of-title application (NV46813)
for 6 acres of land in the SE/4sec. 31, which application relied on the My
1941 deed fromRael de Gonez et al. to the Mntoyas (Answer at 3-5). BLM
initially rejected Mgil's application in 1982 because she had failed to
produce a docunent identifying and conveying the 6 acres to her, and
because no i nprovenents existed on the land (Answer at 3). The Board
subsequent | y set aside that decision because BLMhad not given Mgil an
opportunity to submt additional evidence supporting her clai mand renmanded
the case to BLMfor that purpose. Gorrine M Magil, 74 IBLA 111, 113-14
and n.2 (1983). By letter dated August 23, 1983, and received by Mgil on
August 24, 1983, BLMafforded M gil 45 days fromreceipt of the letter to
submit further evidence proving her entitlenent to her clai m(Answer,

Exh. 1). However, no such information was ever subnmitted and, by

deci sion dated Novenber 9, 1983, BLMrejected Mgil's application "for non-
conpliance wth [its] request.” Mgil did not appeal that decision, and it
becane final for the Departnent.

BLMcontends that the current application filed by the heirs seeks the
sane land clained by Mgil and identifies Mgil as one of the applicants.
BLMasserts that the present appeal involves essentially the sane clai mas
the one filed by Mgil and that, since the rejection of Mgil's application
becane final when she failed to appeal, the heirs' appeal nust be di smssed
on admnistrative finality grounds.

BLMargues that the heirs' application nust be rejected in any case
because, despite the heirs' submssion of the additional patent to Bartol o
Rael for small hol ding claim1250, the application still does not include a
deed adequat el y describing the subject |and and purporting to convey it
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to the heirs or their predecessors-in-interest. BLMfurther submts that
no i nprovenents exi st on the property and that no part of it has been
reduced to cultivation since 1939 to 1945, when 1/5 of an acre was
cultivated (Answer at 5). 5/

In response, the heirs deny that their applicationis barred by the
doctrine of admnistrative finality. Wiile acknow edging that part of
their claimincludes the | and sought by Vigil, they contend that they have
submitted additional information regarding the property which nust be
consi dered (Feb. 24, 1995, Letter at 3). 6/

[1] As a general rule, the doctrine of admnistrative finality
precl udes the Departnent, absent conpelling | egal or equitabl e reasons,
fromconsi deri ng an agency decision in | ater proceedi ngs when a party, or
its predecessor-in-interest, either had an opportunity to obtain
Departnental review and took no action, or appeal ed and the deci si on was
affirmed. Beard Q| (., 117 IBLA 54, 57 (1990); Lloyd D Hayes, 108 I BLA
189, 193 (1989); Turner Brothers Inc. v. M 102 | BLA 111, 120-21 (1988).
The principle applies only to those parties actually involved in the
earlier proceedings and their privies and arises only where the | ater
proceedi ngs i nvol ve the sane subject natter, the sane parties, and the sane
issues. See Beard Q1 ., supra.

Athough Mgil is one of the parties to the case now before us and the
| and cl ai ned by the heirs includes the 6-acre parcel sought by her in her
1981 application, we conclude that the present appeal is not barred by the
doctrine of admnistrative finality. The heirs include applicants who were
not parties to the earlier appeal and are not in privity wth Mgil because
they do not derive their interest in the property fromher. See lhited
Sates v. Leroy S Johnson, 39 IBLA 337, 345 (1979), aff'd in part and
rev'dinpart, dv. No. 79-0486 (D Wah June 17, 1981). See also
50 CJ.S Judgnents 8§ 814(d)(2) (1947) (since the heirs of an estate do not
claimthrough or under one another, no privity exists between themwhi ch
woul d nake a judgnent rendered in a suit in which one was a party bi ndi ng
and concl usi ve on those who were not parties or represented). There is no
evi dence that Migil sought to represent the other heirs in

5/ BLMal so questions whether each of the heirs, especially Nck Gnzal es,
Jr., obtained his or her interest in good faith, since they or their
predecessors knewin 1972 that BLMclained title to the land. Because we
find the application deficient in other respects, we need not address this
i ssue.

6/ The heirs al so apparently cla mactual title to the |and sought in
their application, contending that the | and was previously patented by the
Lhited Sates to Bartolo Rael in Qctober 1902 (in satisfaction of his snall
hol di ng cl ai m1250), was deeded to Hercul ano Montoya under the My 1941
deed, and then passed to his heirs on his death (Feb. 24, 1995, Letter

at 1-2).
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the prior action. Ve, therefore, conclude that the other heirs are not
privies of Mgil and are not bound by the Departnent's adj udi cation of her
earlier application.

Furthernore, the present application includes |and that was not part
of Mgil's application and provi des new evi dence supporting the heirs'
claamto the land. S nce the subject matter of the current appeal and the
i ssues raised are not identical wth those addressed in Mgil's
application, the prerequisites for invoking the doctrine of admnistrative
finality do not exist, and BLMs notion to dismss is denied. See Felix F.
Mgil, 129 | BLA 345, 346-47 (1994).

[2] Turning to the nerits of BLMs rejection of the heirs' col or-of -
title application, we note that the Glor of Title Act, 43 US C § 1068
(1994), sets forth the requirenents that nust be net by a clai nant in order
to receive a patent under the Act:

The Secretary of the Interior (a) shall, whenever it shall
be shown to his satisfaction that a tract of public |and has been
held in good faith and in peaceful, adverse, possession by a
claimant, his ancestors or grantors, under cla mor color of
title for nore than twenty years, and that val uabl e i nprovenent s
have been pl aced on such land or sone part thereof has been
reduced to cultivation, * * * issue a patent for not to exceed
one hundred and sixty acres of such | and upon the paynent of not
less than $1.25 per acre * * *,

The nethod for obtaining a patent outlined in subsection (a) of 43 US C
§ 1068 (1994) is known as a "class 1" claim 43 GFR 2540. 0-5(b).

An applicant under the Glor of Title Act has the burden to establish
to the Secretary of the Interior's satisfaction that the statutory
requi renents for purchase under the Act have been net. John P. Mntoya,
113 IBLA 8, 13-14 (1990); Hal H Menmott, 77 |BLA 399, 402 (1983);
Gorinne M Mgil, 74 IBLA at 112; Jeanne R erresteguy, 23 | BLA 358, 262,
83 1.D 23, 25 (1975); toner W Mannix, 63 |.D 249 (1956). The appli cant
nust establish that each of the requirenents for a class 1 cla mhas been
net. Afailure to carry the burden of proof wth respect to one of the
elenents is fatal to the application. See John P. Mntoya, 113 IBLA at 14,
and cases cited.

As aninitial nmatter, we note that, to the extent the heirs assert
that they have actual title to the clained | and (see note 6, supra), that
issue is not properly raised in a color-of-title application. Shirley &
Pear| Vérner, 125 | BLA 143, 148 (1993); Jerone L. Kolstad, 93 IBLA 119, 122
(1986). Acolor-of-title applicant may not contest Governnent ownership of
the land sought. Loyla C Wdskul, 102 I1BLA 241, 244 (1988), and cases
cited. By filing a color-of-title application, the applicant necessarily
concedes that legal titletothelandis inthe Lhited Sates and seeks
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to have the Lhited Sates convey actual title to him Therefore, at |east
as far as adjudication of that application is concerned, the applicant is
estopped fromalleging that he owns legal title to the land. Benton C
Gavin, 83 IBLA 107, 109 n.2 (1984).

A color-of-title applicant nust showthat the |and sought was hel d by
himor his predecessor-in-interest for the requisite statutory period
“under claimor color of title." 43 USC § 1068 (1994). A clai mof
title supporting a color-of-title application nust be based on an
instrunent froma source other than the Lhited Sates, which onits face
purports to convey the clained | and. Mbel M Sherwood, 130 | BLA 249, 250
(1994); Shirley & Pearl Vdrner, 125 IBLA at 147; John P. & Helen S
Montoya, 113 I1BLA at 14; Loyla C Waskul, 102 I BLA at 243; Benton C Gavin,
41 I BLA 268, 270 (1979). The conveyance docunent initiating the chain of
title nust describe the |and conveyed wth such certainty that its
boundari es nay reasonably be ascertai ned and nust include the | and sought
under the color-of-title application. 7/ Mbel M Sherwood, supra;
Charles M Schwab, 55 IBLA 8, 11 (1981); Benton C Gavin, 41 IBLA at 270.

In the present case, the heirs rely on the My 1941 deed fromRael de
Gnez et al. to their inmedi ate ancestor. The deed describes a tract of
land situated in the "Gounty of Santa Fe d enega,” bounded on the north and
east by "H Camino Real” and on the south and west by the properties of
Jose and Tomas Baca, all inTs. 15 and 16 N, R 8 E, New Mxi co Princi pal
Meridian, Santa Fe Gounty, New Mexi co. The deed al so descri bes anot her
parcel, containing a house, bounded on the north by Governnent |and, on the
east by the property of Adelaido Rael, on the west by free egress and
ingress, and on the south by the road. BLMconcluded that this description
enbraces |and south of the land identified in the heirs' color-of-title
application (Mr. 10, 1993, Case Profile; Decision at 1). 8/

The heirs apparent|y now concede on appeal that the description of the
first tract does not enconpass the 9 acres of |land they now seek in

7/ As long as the initial docunent in a chain of title adequately

descri bes the conveyed | and, subsequent instrunents need only "provide in
sone | egal | y recogni zed manner for conveyance of the land.” Benton C
Gain, 41 IBLA at 271

8/ Nbo explanation for this conclusion was stated in the record.
Apparently, BLMregarded "H Camino Real" as the road now found in the NE/
sec. 6, T. 15 N, R 8 E, NewMxico Principal Mridian, Santa Fe Gounty,
New Mexi co.  That road, which cones quite a distance fromthe south, runs
inanorthwesterly and then northeasterly direction through the Town of

d enega and eventual |y continues onto the dty of Santa Fe (SCR

Encl osures 3 and 8; Answer, Exh. 4 at 2). There is al so a short branch of
that road in the town that runs to the southwest in the NE/asec. 6. |d.
That road coul d border a tract of land on the north and east in the NE/
sec. 6 such that the tract would in fact be south of the | and now sought .
This is reflected on Noonan's 1981 pl at .
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their color-of-title application, but rather land to the south, and that
guestions exi st concerning the northern and western boundaries of the
second parcel (SORat 1). The record contai ns no concl usi ve evi dence
regarding the location in 1941 of the road known as "H Camino Real " or the
properties of the Bacas in either of the two identified townships. 9/ Nor
does the deed or anything in the record expl ain the references narking the
boundari es of the second parcel or the situs of those boundaries at the
tine of the 1941 deed or now 10/

Appel lants have failed to neet their burden to satisfactorily explain
the references in the deed or showthat there was sone identification which
could be relied on by soneone referring to the deed to ascertai n where the
tract is |located on the ground. See Nora Beatrice Kelley Howerton, 71 1.D
429, 431 (1964). W find it inpossible to pinpoint the site of the tract
of land described in the deed or determine that it enconpassed the applied
for land. 11/ V¢ do not doubt that Hercul ano Montoya and hi s descendant s
have, since 1939, used the | and sought and may have genui nel y bel i eved t hat
the land belonged to them at least until inforned to the contrary sonetine
around 1972. Nonethel ess, color-of-title clainants are not entitled to
land applied for in the absence of sone docunent that affirned their belief
and rendered their possession of the land "under clai mor color of title,"
as required by the applicable Federal statute. Loyla C Véskul, 102 | BLA
at 247-48; Jeanne P erresteguy, 23 IBLAat 367, 83 1.D at 27. Appellants
have failed to carry their burden of proving the existence of such docunent

9/ The netes and bounds description of the tract in the deed al so does not
close. Wiile the eastern and western boundaries of the 4-sided tract are
both 1,043 feet in length, the southern and northern boundaries are 217 and
350 feet in length.

10/ According to the deed, the house was not situated on the | and
described, but we assune it was situated sonewhere in the vicinity of that
land since the |and was said to enconpass two garages and a wel | that were
presunabl y used i n connection wth the house. Further, we take the
reference to "the road” to nean "H Camno Real " since that road is the
only one nentioned in the deed. A so, the road is placed south of the
house and north of the land. Thus, it seens |ikely that the house was
located to the north just across the road fromthe and. However, the
absence of any evi dence regardi ng where the physical structure once stood
renders it inpossible to fix conclusively the | ocation of the house, |et
alone determne that it was situated on the | and now sought by the heirs.
11/ The heirs al so provide a copy of a February 1927 deed fromRael de
Baca et al. and Rael de Gonez et al. to Abelina Fonero de Rael, involving a
55.30-acre tract of land. W& are not persuaded that this tract enconpassed
the 9 acres of |and sought and conclude that, in any event, the record
contai ns no evi dence show ng that the land described in the February 1927
deed devol ved to Rael de Gonez et al. or that it then passed fromthemto

Mbnt oya under the May 1941 deed.
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and thus to justify the Lhited Sates in divesting itself of that |and
pursuant to the statute. Therefore, their color-of-title cla mwas
properly rejected. 12/

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge

12/ Wiile we need not decide whether the heirs' color-of-title
application satisfies the other requirenents of the statute, we note that,
to the extent they rely on the ol d chicken pen as an i nprovenent, they have
not shown that it enhanced the val ue of the land at the tine of

application. See John P. Mbntoya, 113 IBLA at 15, and cases cited. Nor
have t he

heirs satisfied the cultivation requirenent, since none of the | and has
been cultivated since the early 1940's when part of it was used to grow
vegetabl es. 1d.
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